
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



730 COLUMBIA LAW REVIEW. 

stances, the C bank, which had only the check before it, and no in- 
timation of the private purpose for which it was used, was pro tanto 
discharged of its liability to the corporation by the payment of the 
check. But a banker paying the checks of his corporate depositor is 
merely fulfilling the contract between them, and cannot invoke the 
lenient rules of the law merchant to vary its terms. He has agreed 
to pay only authorized checks properly drawn. 14 In the present in- 
stance, the check upon its face was open to suspicion: first as to 
whether the treasurer had authority to draw checks in such a form; 
and second, as to whether the proceeds had been used for an author- 
ized purpose. In such circumstances the failure to inquire as to 
the agent's actual authority should throw upon the bank the responsi- 
bility for resulting loss. 16 



Valuation as Going Concern in Eate Eegulatiox. — It is no longer 
open to dispute that a public service corporation is entitled to charge 
for its services rates which will bring a fair return on a fair valuation 
of its property. 1 But in estimating fair valuation many difficult prob- 
lems must be solved, among them whether value as a going concern 
should be considered. This element is included in valuing property 
for purposes of taxation, 2 and, also, by the great weight of authority, 
in determining its value for purposes of condemnation or purchase, 3 
but there seems to be some confusion as to the propriety of admitting 
it in rate cases. 

According to the prevailing view, "going value" should properly be 
considered, in fixing rates, as an element of value entirely distinct from 
the tangible property of the corporation. 4 During the first years of its 
existence, a company makes little or no return on the money invested. 

"See Morse, Banks and Banking (4 ed.) ch. XX; Farmer's Loan & 
Trust Co. v. Fidelity Trust Co. (C. C. A. 1898) 86 Fed. 541. 

"Town of East Hartford v. Amer. Nat. Bank (1882) 49 Conn. 
530; Dowden v. Cryder (1893) 55 N. J. L. 329; see Tiffany, Agency 197, 
216. 

'Smyth v. Ames (1897) 169 U. S. 466. 

2 State ex rel. Foster Lumber Co. v. Williams (1904) 123 Wis. 61, 68; 
see Galveston, Harrisburg, etc. Ry. v. Texas (1908) 210 U. S. 217. The 
same rule applies to valuation for purposes of taxation and of rate 
regulation. See State v. Savage (1902) 65 Neb. 714, 755; Spring Valley 
Water Works v. San Francisco (C. C. 1908) 165 Fed. 667, 692. 

3 Omaha v. Omaha Water Co. (1909) 218 U. S. 180, 202; Gloucester 
Water Co. v. Gloucester (1901) 179 Mass. 365, 382; Norwich Gas & 
Electric Co. v. Norwich (1904) 76 Conn. 565, 576; Monongahela Water 
Co.'s Case (1909) 223 Pa. 323; but see Bristol v. Bristol & Warren Water- 
works (1901) 23 R. I. 274. The reasoning in these cases also applies 
to rate cases. But see Brunswick Water District v. Water Co. (1904) 
99 Me. 371 ; Omaha v. Omaha Water Co., supra. It makes no difference 
whether an investor is deprived of a return on his investment through 
failure to compensate him in condemnation proceedings for initial losses, 
or by a refusal to allow him to recoup his losses through a subsequent 
higher rate of return. In either case he is deprived of his property without 
due process of law. See 13 Columbia Law Review, 589. 

'Pioneer Tel. & Tel. Co. v. Westenhaver (1911) 29 Okla. 429, 443; Des 
Moines Water Co. v. City of Des Moines (C. C. 1911) 192 Fed. 193; 
Venner v. Urbana Waterworks (C. C. 1909) 174 Fed. 348; see Long Branch 
Comm. v. Tintern Water Co. (1905) 70 N. J. Eq. 71, 84, affirmed (1907) 
71 N. J. Eq. 790. 
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There are three possible methods of dealing with this loss. It might 
be capitalized, and additional stock issued thereon to existing share- 
holders. This would compel the shareholders to bear the loss, and 
would result in driving investors from this important field. Again, an 
initial rate might be charged, sufficient to prevent loss of income. 
This is obviously impracticable, for such a rate charged by a new and 
untried company would be prohibitive to customers. The third possi- 
bility is to charge a reasonably higher rate after the business is estab- 
lished in order to cover the initial Joss of income. This would dis- 
tribute the loss among the subsequent customers without unduly 
burdening anyone, and would be a just and practicable method of 
obviating the difficulty. 5 In fixing rates this additional charge should 
be allowed as a return on the separate element of value due to the 
fact that the company is a going concern, as was done in two recent 
cases, People ex rel. King's County Lighting Co. v. Wilcox (App. 
Div. 1913) 141 N. T. Supp. 677, and Public Service Cas Co. v. Board 
of Public Utility Comm'rs. (N. J. 1913) 87 Atl. 651. 

Some courts, however, while admitting that value as a going con- 
cern should be considered in estimating fair valuation, deny that it is 
a separate and distinct element, and recognize it merely as enhancing 
the value of the tangible property. 8 These authorities take into 
account, as constituting "going value," the fact that the company is a 
working unit, with established connections and a well-tried system, 7 
but refuse to include the element of initial loss of income, which 
should clearly be considered. 

Still other authorities exclude "going value" entirely from consid- 
eration, 8 mainly on the ground of difficulty in ascertaining the amount 
at which this value should be estimated. From a practical point of 
view there is much cogency in this argument, but the difficulty men- 
tioned is by no means insurmountable. Value as a going concern is 
equal to the cost of establishing a business, which may properly be 
estimated as the difference between the income which the company 
should have received and the amount which it actually did collect from 
rates charged prior to the time when a paying basis was reached. The 
former amount is what would have been earned prior to the time when 
the concern began to pay by the same money at contemporary current 
rates. 9 Objection has been made to this method that bad management 
may have caused the early deficiency of income or the current rates 

5 See Pioneer Tel. & Tel. Co. v. Westenhaver, supra; 13 Columbia Law 
Review, 567, 587; Metropolitan Trust Co. v. Houston & T. C. Ry. (C. C. 
1898) 90 Fed. 683. 

"Spring Valley Water Co. v. San Francisco (C. C. 1911) 192 Fed. 
137. 166; see Nat'l. Waterworks Co. v. Kansas City (C. C. A. 1894) 62 
Fed. 853, 864. 

'See Spring Valley Waterworks v. San Francisco (C. C. 1903) 124 Fed. 
574- 

"Cedar Rapids Water Co. v. Cedar Rapids (1902) 118 la. 234, 262; see 
Contra Costa Water Co. v. Oakland (1911) 159 Cal. 323, 338; Consoli- 
dated Gas Co. v. City of New York (C. C. 1907) 157 Fed. 849, 872. 

"This method has been approved by the Wisconsin Railroad Commis- 
sion, and is generally known as the "Wisconsin rule." Of course, profits 
made since the company reached a paying basis must be considered to 
offset initial loss of income. See ^Whitten, Valuation of Public Utilities, 
520; Floy, Valuation of Public Utility Properties, 143. 
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may have been abnormally high, 10 but whether these circumstances 
existed may be discovered in actual cases and, if so, allowance may be 
made for them. 

Another method frequently employed is "the comparative plant 
method," which defines "going value" as the "value of a created in- 
come" or the difference in earnings of the plant in question and the 
probable earnings of a hypothetical plant, with all its business to 
acquire, between the time of valuation and that time in the future 
when their revenues shall become equal. 11 To apply this method to 
rate cases, however, is reasoning in. a circle, as the earnings of the 
hypothetical plant will depend on the rate of return allowed by those 
now fixing the rates. 12 

At any rate, should none of the generally accepted methods of cal- 
culating "going value" appear satisfactory, since this value is obvi- 
ously real, a practical solution would be to place the burden, of estimat- 
ing it on the corporation whose rates are under consideration, and to 
allow "going value" to be included in a fair valuation of its property 
to such an extent as it is accurately shown to exist. 13 



Freedom of the Press and the Injunction. — It is quite evident 
that no new principles of liberty were intended to be set forth by the 
First Amendment, 1 and that, however enticing a philosophical theory 
of freedom of the press and of speech may be, the guaranty must be 
construed with reference to the common law which gave it birth. 2 When 
Blaekstone declared in 1769 that the liberty of the press consisted in 
placing no previous restraints upon publications, he was not laying 
down a new principle of constitutional theory, but merely stating what 
he believed to be the existing law. 3 Apparently his generalization 
was too broad. Injunctions against the infringement of a copyright 
were not infrequent in his day. 4 He could not have intended, there- 
fore, to declare that the press was not subject to the writ of injunction. 
In most if not all state constitutions, even where the form of the 
guaranty is that every person may freely publish his sentiments on 

10 See Spring Valley Water Co. v. San Francisco (C. C. 1908) 165. Fed. 
667, 692; Contra Costa Water Co. v. Oakland, supra. 

"Whitten, Valuation of Public Utilities, 500; Floy, Valuation of Pub- 
lic Utility Properties, 151. 

"Whitten, Valuation of Public Utilities, 513, 515. 

"See Spring Valley Water Works v. San Francisco (C. C. 1911) 192 
Fed. 137, 166; Contra Costa Water Co. v. Oakland, supra. 

"See Hamilton in the Federalist, No. 84 (Ford's ed.) 575 n. 

2 It was early contended that the First Amendment broadened the com- 
mon law liberty, see 2 Tucker, Bl. Comm. Appendix, Note (G) 11-30. 
More recently this view has been elaborated by Schroeder, Obscene 
Literature and Constitutional Law, ch, 8-1 1. It is, however, based on a 
false major premise by which the guaranty is given a literal interpreta- 
tion instead of the significance it bore to the framers. See Hirsch, Liberty 
of the Press, ch. 2. 

"Similarly, De Lolme wrote in 1773 that no judges were authorized to 
take notice of writings intended for the press. De Lolme, Constitution of 
England (Ed. 1790) Bk. 2, p. 297. 

'Blackwell v. Harper (1740) 2 Atk. 93; Macklin v. Richardson (1770) 
Amb. 694. 



